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ABSTRACT: 

In banking about the manner of 

syari’ah have been introduced some 

financial instruments as a substitute for an 

instrument bank interest .The instruments 

is an instrument put forward the principle 

for the net loss (profit and loss sharing). The 

advantage gained and loss suffered borne in 

together by the who transacts. Hence, both 

sides, who performs the transaction will 

look out for one another progress and 

setbacks business run. Of the principle of 

those from the most prominent is financing 

musyarakah. The development of financing 

that were distributed by syari’ah bank 

cannot circumvented with the advent of the 

society itself. Instances force majeure that 

befell customers of the financing in syari’ah 

bank need special attention in resolution 

resulting in the legal certainty customers 

itself. 

The results of the study legal certainty 

customers financing musyarakah in relation 

to nisbah in banking about the manner of 

syari’ah, among others the determination of 

the amount the ratio of the determined 

based on types of businesses customers, not 

from a number whose value funded by the 

bank to customers. Bank in determining for 

outcomes types of businesses it is not the 

same proportion. When customers a loss of 

caused by because they were not omission 

customers though does not necessarily 

remove obligation customers to the bank 

and the bank did not participate bear loss 

arising not in accordance with the principle 

loss and profit sharing to financing 

musyarakah. 

 

INTRODUCTION: 

Law No. 21 of 2008 concerning Sharia 

Banking was formed in response to the 

increasing needs of the Indonesian people for 

Sharia Banking services. The products that are 

on the Shari'ah bank are classified based on four 

categories of agreements known in Islam. In 

syari'ah banking, each product issued is based 

on the principle of deposit, sale and purchase, 

lease, profit sharing, and a social contract 

(Anshori, 2007). Provisions of Article 1 

Paragraph (25) letter (a), namely Financing is 

the provision of funds or claims equivalent to 

that in the form of: profit-sharing transactions 

in the form of mudharabah and Musyarakah, 

Syari'ah Bank and / or Syari'ah Business Unit 

and other parties that require the parties to be 

funded and/or given fund facilities to return the 

funds after a certain period in exchange for 

ujrah , without compensation, or profit sharing. 

In article 36, namely in channeling financing and 

conducting other business activities, Sharia 

Banks and Sharia Business Units are obliged to 

use methods that do not harm the Syari'ah 

Banks and/or Syari'ah Business Units and the 

interests of Customers who entrust their funds. 

With the issuance of Law No. 21 of 2008 

concerning Shari'ah Banking, the legal basis for 

mudharabah profit sharing financing 

agreements in shari'ah banking is getting 

stronger. Article 19 c which specify that shari'a 

Commercial Bank's business activities include 

financing channel for results based on Akad 

mudaraba, Akad Musharaka, or other 

Agreement which does not conflict with Shariah 

Principles. This positive legal basis regarding 

Musyarakah is regulated in Act No.10 of 1998 

with implementing regulations for Bank 

Indonesia Board of Directors Decree No. 32/34 
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/ Kep / Dir dated May 12, 1999, article 28 point 

b.2.b. As described in appendix 6, it is contained 

in the National Sharia Council Fatwa No. 

08/DSN-MUI/IV/2000, 13 April 2000 

In making contracts/contracts, of course it 

will start with things that are fundamental, the 

parties will usually have a conversation with 

each other. Because if a contract is not clearly 

defined about something that is meant to cause 

new problems. (Richard Burton Simatupang, 

2003). Freedom of contract when associated 

with modern problems, especially concerning 

sharia banking institutions, will have enormous 

implications because of the freedom in them, 

that is, everyone is free to make or not make 

new agreements by ignoring the agreements 

that already exist in Islamic legal texts or in the 

Act, because the law in principle only functions 

as an optional law . (Richard Burton 

Simatupang, 2003). Sutan Remy Sjahdeni 

argues that the principle of unlimited freedom 

of contracting can lead to injustice if the parties 

have unequal position power, because the 

agreements made are one-sided and often 

contain clauses that are unreasonably 

burdensome for one party. (Sutan Remy 

Sjahdeni 1993)  

In practice Banking in Indonesia, often 

using a standard contract in the provision of 

credit facilities basically aims to provide 

practicality for the parties to the transaction, 

because it is not possible for the parties to the 

transaction, because it is not possible if the bank 

must negotiate the substance of the agreement 

with everyone who will become a debtor. 

Besides draining a lot of energy and thoughts, it 

will also take a long time, and even will be a 

difficulty in the administration and 

implementation of the agreement. The standard 

contract clearly outlines the rights and 

obligations of each party. 

Problems arise when in practice the banks 

actually use it to suppress debtors by making 

burdensome clauses, or so-called exenoras 

clauses, so that what happens is an imbalance in 

their bargaining position. On the one hand, the 

bank is in a strong position because it is 

domiciled as a party that has funds. On the other 

hand, debtors are so weak because they are 

"forced" to sign credit agreements because the 

need for credit is enormous. Whereas in 

contract law, a balanced position for the parties 

is a principle and is a form of freedom of 

contract. And this picture, customers need to be 

protected by positive Indonesian law. 

Freedom to contract in Islamic law gives 

people the freedom to make contracts in 

accordance with what is desired by the parties, 

but to determine the legal consequences in 

religious teachings. This is to prevent the 

persecution of fellow human beings from 

happening through the contract and the 

conditions it makes. In Islamic treaty law, 

freedom of contract means that a person is free 

to make any kind of agreement and contains 

anything according to his interests within the 

limits of decency and public order, even if the 

agreement is contrary to the Articles of 

Agreement law. (Subekti, 1996) 

The principle that is in the Sharia Bank in 

the Shariah economic system is a return system 

for its customers. The syari'ah bank return 

system is a profit-sharing system, namely the 

ratio (percentage of profit sharing), the amount 

of which is fixed at the beginning of a fixed 

transaction, but the nominal value of the rupiah 

cannot be known with certainty, but rather sees 

the profit and loss that will occur later. 

Determination of the ratio is very important to 

get the level of profit sharing received by the 

customer and the distribution of losses between 

the owners of capital with the customer. Some 

things that can be taken into consideration in 

determining the ratio are conventional bank 

interest rates, Bank Indonesia reference rates, 

inflation rates and currency exchange rates. 

Principles for the implementation of 

existing results, connect with factors affecting 
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Ratio Calculation constraint, whether Bank 

Shariah apply the concept of Musharaka basis 

(holistic) corresponding basic concept of 

Musharaka is in the results, both in terms of 

profit or loss. Conceptually the profit sharing is 

based on the ratio obtained from the profits of a 

business. Because the characteristics of 

Musyarakah can be classified as an investment 

contract. In this contract, the return and timing 

of cash flow depends on the performance of the 

real sector. If the business profits are large, then 

both parties will get a large share as well. If the 

profits from the business are small, then both 

parties who make the contract will get a small 

portion and if they experience a loss or collapse, 

the fund manager and the financiers will jointly 

bear all the losses suffered, in accordance with 

the agreed portion of capital. In practice such 

case difficult to apply, because if the fund 

suffered losses due to not intentional factor / is 

not because of negligence alone, the bank sy a 

ri'ah as investors seemed to not want to know 

all the losses suffered by the customer as fund 

manager. So it remains only collateral required 

right to in your own right , guaranteed by the 

Bank of Shari'ah to the client / fund in the end 

should remain in execution and it was done g 

una restore some funds / capital has been 

provided by the Bank and its Shariah 

predetermined nisabah. So that the basic 

principle of Musyarakah financing which 

focuses on profit and loss sharing does not 

materialize and the customer / fund manager 

returns to a weak position.  

  

THEORETICAL BASIS: 

1) Certainty Theory:   

According to Utrecht, the law is tasked 

with ensuring the existence of legal certainty 

(rechhtszekerheid) in human association. In 

that task, there are 2 (two) other tasks, namely 

that they must guarantee justice as well as the 

law on the duty of the police (politionele taak 

van het recht), which means that the law 

prevents the community from playing vigilante 

themselves. (Riduan Syahrani, 2008). The 

theory of legal certainty referred to in this 

theory is about legal certainty, which means 

that every legal action carried out should 

guarantee legal certainty.  This theory was put 

forward with the aim of discussing and 

analyzing the problem of obscurity of norms 

contained in the Elucidation of Provisions of 

Article 19 paragraph (1) letter which reads: 

"What is meant by Akad Musharaka is Akad 

cooperation between two or more parties to a 

particular business that each party provide a 

portion of the funds provided that the profits 

will be shared according to the agreement, 

while losses are borne in proportion to each 

fund"  

Based on this condition there are 

inconsistencies from the Act and of course this 

will have an impact on legal certainty. Where 

the provisions between profit sharing and 

distribution should be fully implemented. 

Furthermore, in relation to the occurrence of a 

norm conflict in the substance of the legislation, 

it is necessary to interpret or interpret the law 

as one method of legal discovery that provides 

unclear explanations regarding the text of the 

law so that the scope of the method can be 

determined in connection with certain events. 

  

2) Theory of Justice by Sayyid Quthb:    

Sayyid Qutb stated that the principle of 

Islam in upholding justice has several main 

foundations, namely: (Asnawiyah , 2013). First, 

absolute freedom of the soul. Islam guarantees 

freedom of the soul with full freedom, which is 

not only judged from the aspect of meaning or 

economic side alone, but on the two sides as a 

whole. Islam frees the soul from the form of 

slavery, in the form of an individual cult and fear 

of life, fortune and position. Second, perfect 

equality of humanity. In Islam, there is no glory 

for people who come from royal descent. Islam 

came to declare the equality of human types, 



NOVATEUR PUBLICATIONS  
JournalNX- A Multidisciplinary Peer Reviewed Journal  

ISSN No: 2581 - 4230 
VOLUME 4, ISSUE 12, Dec. -2018 

8 | P a g e  
 

both origin and place of death, their rights and 

obligations before the law and before God, both 

in this world and the hereafter. There is nothing 

to distinguish between humans, except good 

deeds. And there is no glory except for the 

righteous. These equations can also be 

understood as equations which are based on 

economic factors. That is, the essential glory is 

not owned by someone because he has wealth, 

not because of position and so on. 

Regarding the Theory of Justice, as in the 

Qur'an, the letter An Nis a verse 58, Allah SWT, 

said: If (you) establish a law between humans, 

you should determine it fairly. (Surat An Nisa: 

58).  

Thus justice becomes a very important 

thing to have and to be realized in people's lives 

because it becomes the mission of the Prophet's 

Apostolic Mission. Which is the responsibility of 

leadership which must be upheld as one of the 

conditions in realizing devotion to Allah 

Almighty. 

  

3) Maqasid Shari'ah Theory:    

Maqashid shari'ah consists of two words, 

maqashid and shari'ah . The word maqashid is a 

form of jama 'of maqshad which means purpose 

and purpose, while the shari'ah has the 

understanding of God's laws which are set for 

humans to be guided to achieve the happiness of 

life in this world and the hereafter. So thus, 

maqashid shari'ah means the value of content 

which is the goal of law reconciliation. Thus, 

maqashid shari'ah are the objectives to be 

achieved from a legal determination. (Asafri 

Jaya, 1996) Izzuddin ibn Abd as-Salam, as 

quoted by Khairul Umam, said that all taklif law 

always aims for the benefit of servants 

(humans) in the life of this world and the 

hereafter. (Khairul Uma m, 2001).  

In maqashid syari'ah language consists of 

two words, namely maqashid and Shari'ah. 

Maqashid means intentional or purpose, 

maqashid is a form of jama'ari of maqsud which 

is derived from the syllable of qashada which 

means to intend or mean, maqashid means 

things that are desired and intended. The 

content of maqashid shari'ah can be known by 

referring to the expression ash-Shātibi, a 

reformer of ushul fiqh who lived in the 8th 

century Hijri, in his book al-Muwafaqat fi ushul 

asy-Shari'ah. There he said that in fact the 

Shari'ah was determined by no other for the 

benefit of humans in the world and the 

hereafter. 

That what becomes the main topic in the 

shari'a maqashid is wisdom and illat is 

determined by law. In the study of usul fiqh, 

wisdom is different from illat. Illat is a certain 

characteristic that is clear and can be known 

objectively (zahir), and there are benchmarks 

(mundhabit), and in accordance with the 

provisions of the law (munasib) whose 

existence is a determinant of the existence 

  

RESEARCH METHODS: 

The research specification used is 

descriptive analysis by describing the data in 

accordance with the facts in the field, in which 

in this study the researcher departs from data 

obtained from the field and from the literature 

and utilizes the theory as explanatory material 

to draw conclusions. Regarding the answers to 

the problems that the author examined 

regarding the Legal Certainty of Musyaraka 

Financing Customers in Relation to Ratio in 

Sharia Banking.  

Data sources used in this study are: 

Primary data obtained directly from the first 

source, namely the behavior of citizens through 

research. Primary legal data in the writing of 

this law was obtained from interviews directly 

at the research location, namely Bank Syari'ah 

Mandiri In Syari'ah Banking from the 

authorities in providing information directly 

about the problem to be examined. Secondary 

data sources, i.e. data obtained through 

statutory research, standard agreements, 
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authorized parties intended to obtain all kinds 

of information in the form of formal provisions 

and existing data.  

Data collection is an important stage in 

conducting research. Where to collect data from 

one or several data sources specified. Research 

requires data to test hypotheses. (Bambang 

Sunggono, 1996)  

The method of data analysis in this study 

is to use qualitative data analysis, which focuses 

on the general principles that underlie the 

manifestation of the symptom units in human 

life or the patterns in the analysis of socio-

cultural phenomena using the culture of the 

community concerned to obtain a picture of the 

prevailing patterns. (Burhan Ashshofa, 2013) 

The author in this case analyzes the data by 

describing the data in accordance with the facts 

in the field, which in this study the researcher 

departs from the data obtained from the field 

and from the literature and utilizes existing 

theories as explanatory material to draw a 

conclusion regarding the answer to the problem 

that the author has examined regarding the 

legal certainty of musyaraka financing clients in 

relation to Nisbah in shari'ah banking. In this 

study, the analysis process has been carried out 

since the data collection process is still ongoing. 

Researchers continue to move between the 

three components of analysis with the process 

of collecting data as the data process continues. 

After the data collection process is complete, the 

researcher moves between the three 

components of analysis using the remaining 

research time. To be more clear the 

process/cycle of activities from the analysis can 

be described as follows: 

  

  

  

   

  

  

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

Figure 1 "Interactive Model of Analys" 

The location of this study was determined 

with the aim that the scope of the problem to be 

examined by the author, was more narrow and 

focused, so that the research carried out was 

more directed. The location of the research 

chosen by the author is: Bank Syari'ah Mandiri, 

Ujung Berung Sub-Branch Office-Bandung City, 

located at Jalan AH. Nasution No. 46A, Bandung 

Timur Plaza Blok A No. 12-15, Bandung City, 

West Java. The basis of location selection in the 

Ujung Syung Bank Syari'ah Bank Mandiri - 

Bandung City, is that the data are available, 

worthy of research, and the problems in the 

location need comprehensive resolution. Notary 

Office/PPAT UPI BESTUL MARDIAH 

ZULKARNAIN, SH, M.Kn.  

  

RESULTS AND DISCUSSION: 

1. Ratio in Sharia Banking: 

Islamic banks in their operations use the 

principle of profit and loss sharing or better 

known as profit sharing. Profit sharing in the 

economic dictionary is defined as profit sharing. 

By definition profit sharing is defined as the 

distribution of some parts of profits to 

employees of a company. (Muhammad, 2004) 

Revenue sharing or also called ratio is an 

agreement on the amount of each profit sharing 

portion to be received by the owner of the fund 
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(shahibulmaal) and fund manager (mudharib) 

as stated in the contract or agreement that was 

signed at the beginning before the work is 

carried out same. 

Profit ratio is one of the typical pillars in the 

mudharabah contract , which is not in the sale 

and purchase agreement. This ratio reflects the 

compensation that is entitled to be received by 

both parties who have mudharabah. Mudharib 

was rewarded for his work, while Shahibul al-

mal was rewarded for his investment. This 

profit ratio will prevent disputes between the 

two parties regarding the method of profit 

sharing, while the profit ratio must be expressed 

as a percentage between the two parties, not 

stated in a certain nominal value. Determination 

of the ratio is determined based on the 

agreement of each contracting party, but in 

practice in modern banking, bargaining 

between the owner of the capital ratio (ie 

investors or depositors) with Islamic banks only 

occurs for depositors/investors in large 

numbers, because they it has a relatively high 

bargaining power. This condition is a special 

ratio, while for small deposit customers the 

bargain does not occur. Sharia banks will list the 

offered ratios, depositors may agree or not. If 

you agree then he will continue to save, on the 

other hand if he does not agree, he is welcome 

to look for other sharia banks that offer more 

attractive ratios. 

The profit sharing ratio can only be used on 

financing products based on Natural 

Umcertainty contracts (NUC), which are 

business contracts that do not provide a 

guaranteed income (return), both in terms of 

the amount (amount) and time (timing). The 

products that meet these criteria are 

mudharabah and musyarakah financing, 

because mudharabah and musyarakah 

financing can only be calculated for profit or 

profit sharing when the business is carried out 

and generate profits or losses. In contrast to 

profit margins, profit margins are only used on 

financing products based on Natural Certainty 

Contracts (NCC), which are business contracts 

that provide payment certainty, both in terms of 

amount and timing, such as Murabahah, ijarah 

financing , greetings and istisna '.  

  

2. Musyarakah Financing: 

This positive legal basis regarding 

Musyarakah is regulated in Act No.10 of 1998 

with implementing regulations for Bank 

Indonesia Board of Directors Decree No. 

32/34/Kep/Dir dated 12 M 1999, article 28 

point b.2.b. S ebagaimana outlined in appendix 

6, contained in the Fatwa Council of Shariah 

National No. 08/DSN-MUI/IV/2000, dated April 

13, 2000. 

Etymologically musyarakah is derived 

from the word (as-Syirkah) which means 

mixing that is mixing between one and the other 

so that it is difficult to distinguish. Syirkah in 

English is often translated sharing. Syirkah also 

means sharing something between two or more 

people according to customary law. 

Whereas terminologically, fiqh scientists 

provide understanding according to Law No. 

21/2008 on Sharia Banking regarding 

Musyarakah Financing 

1) Provisions of Article 1 Paragraph (25) letter 

(a), namely Financing is the provision of 

funds or claims equivalent to that in the 

form of: profit sharing transactions in the 

form of mudharabah and Musyarakah;         

1) Syari'ah and / or UUS and other parties that 

require parties to be funded and / or given 

fund facilities to return the funds after a 

certain period of time in exchange for ujrah 

, without compensation, or profit sharing. 

2) Provisions of Article 19 Paragraph (2) letter 

(c), namely UUS business activities include: 

distributing profit sharing financing based 

on mudharabah agreement, musyarakah 

agreement , or other agreement not in 

contravention with Sharia Principles ;         



NOVATEUR PUBLICATIONS  
JournalNX- A Multidisciplinary Peer Reviewed Journal  

ISSN No: 2581 - 4230 
VOLUME 4, ISSUE 12, Dec. -2018 

11 | P a g e  
 

3) Provisions of Article 36, namely in 

channeling Financing and conducting other 

business activities, Sharia Banks and Sharia 

Business Units are obliged to use methods 

that do not harm Sharia Banks and / or 

Sharia Business Units and the interests of 

Customers who entrust their funds.         

4) Provisions of Article 37 Paragraph (1), 

namely Bank Indonesia stipulates 

provisions regarding the maximum limit of 

fund disbursement based on Sharia 

Principles , provision of guarantees, 

placement of investment on sharia -based 

securities , or other similar things, which 

can be done by Banks Sharia and UUS to 

Facility Recipient Customers or a group of 

related Facility Recipient Customers, 

including to companies in the same group as 

the Sharia Bank and the UUS concerned;         

5) Provisions of Article 40 Paragraph (1), in 

the event that the Facility Recipient 

Customer does not fulfill its obligations, the 

Sharia Bank and UUS may purchase part or 

all of the Collateral, both through and 

outside of the auction, based on voluntary 

surrender by the Collateral owner or based 

on the grant power to sell from the 

collateral owner, provided that the 

collateral purchased must be disbursed no 

later than 1 (one) year.         

  

CONCLUSION: 

The application of financing based on the 

profit sharing ratio principle in musyarakah 

financing at the Sharia Bank has an impact, 

among others in the event of loss from the 

customer, the assets owned by the customer are 

used as collateral to return the financing 

provided by the Sharia Bank to the customer. 

Financing with a profit sharing system is one of 

the implementations of the Sharia bank concept. 

This profit-sharing system is implemented by 

the Sharia Bank, one of which is in the form of 

musyaraka financing. Application of 

determination in Syari'ah Bank has been 

determined in advance, and the form of the 

determination of the offer only occurs to parties 

who have large amounts of funds. I consider that 

to be a drawback that must be met in terms of 

justice. Seeing from the theory of justice which 

underlies the distribution of profit sharing 

ratios with equal rights, namely the existence of 

the same role that arises from the consequences 

of applying towards the justice side is the role of 

all parties to achieve common goals and by 

sharing benefits or losses in accordance with 

work considerations. 
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