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ANNATION

The concept of Alternative Dispute Resolution its essence is aspects of the advantage, Alternative
Dispute Resolution features of the conflict, the concept of mediation and the essence is the basic
principles of mediation, the concept of arbitration courts and essence, basic principles and functions of
arbitration courts.

Keywords: alternative dispute resolution, mediation, mediation purpose, principles of mediation,
arbitration court, principles of Arbitration Court.

Annotatsiya

Nizolarni muqobil hal qilish tushunchasi, uning mohiyati, avzallik jihatlari, nizolarni muqobil hal
qilishning o'ziga hos hususiyatlari, mediatsiya tushunchasi va mohiyati mediatsiyaning asosiy
prinsiplari, hakamlik sudi tushunchasi va mohiyati, hakamlik sudining asosiy prinsiplari va vazifalari.

Kalit so‘zlar: nizolarni muqobil hal qilish, mediatsiya, mediatsiya maqsadi, mediatsiyaning prinsiplari,
hakamlikn sudi, hakamlik sudi prinsiplari.

AHHOTaMA

NOHSTHE aJbTEePHAaTUBHOIO pa3pelleHHWs] KOHQJIUKTOB €ro CyLIHOCTb NpPEeUMYyIeCTBa acCleKThl,
aJibTepHAaTUBHOE pa3pellieHre CIOPOB 0COOEHHOCTHU roJioca TUJINIIA, KOHIEeNIUA TOCpeJHAYEeCTBA U
CYLHOCTb OCHOBHBIX MPHUHIIMIOB MOCpPeJHUYECTBa, MOHATHE apOUTpaka U CYLIHOCTb, OCHOBHbIE
NPUHLMIIBI U 33Jla4U apOUTPaKHBIX CYZ0B.

Knwo4yeBble cj0oBa: a/sibTepHAaTUBHOE paspellieHHWe KOHQPJIUKTOB, IMOCPEJAHHUYECTBO, IieJib
NOCpeHUYECTBA, MNPUHUMUIBI  MeJUalUH, apPOUTPAXXHOTO  pa3bUpaTesNbCTBA,  MNPUHIUIBI
apOoUTpPa’KHOTr'0 pa3brpaTeabCTBA.

Currently, in the legal system of developed foreign countries, the mediation and arbitration court
conciliation procedure aimed at solving the dispute in an alternative way without taking it to court is
gaining special importance. The introduction and implementation of real market mechanisms in
Uzbekistan also requires the creation of the necessary legal framework that regulates each area of
market relations.

In our country to further strengthen democratic reforms, reliably guarantee the rights and freedoms of
citizens, ensure the rule of law and social justice. At the current stage of the liberalization of the judicial
system, which is an important direction of these reforms, the mediation arbitration courts have

29| Page



NOVATEUR PUBLICATIONS

JournalNX- A Multidisciplinary Peer Reviewed Journal
ISSN No: 2581 - 4230

VOLUME 8, ISSUE 12, Dec. -2022

established themselves as an institution of alternative dispute resolution that can be trusted by citizens
and entrepreneurs and is functioning effectively 1.

At the same time, the current stage of reforms in this field requires the creation of a unified system of
pre-trial dispute resolution in state bodies, the need to turn mediation, arbitration courts and
international arbitration into effective alternative dispute resolution institutions that can be trusted by
citizens and businessmen 2.

In the process of covering this article, the methods of logicality, historicity, consistency and objectivity
of scientific knowledge were widely used. In this article, methods of alternative dispute resolution, its
features today, foreign experiences, the structure and principles of mediation and arbitration courts
and their existing shortcomings were studied and analyzed. "Mediation" and "arbitration" laws of
foreign countries and " On Arbitration Courts" of the Republic of Uzbekistan dated October 16, 2006
0O'RQ-64-0'RQ were determined as a methodological source. At the same time, from the textbook
"Mediation-Theory and Practice" of Khakberdiyev Abdumurad Abdusaidovich, Doctor of Philosophy
(PhD), Senior Lecturer, as well as "Dispute Resolution" by Doctor of Philosophy, Associate Professor
IMSalimova "alternative methods" training manual was widely used.

It is natural for disputes to arise between participants in civil-legal relations. Of course, they can choose
the usual way to solve their disputes, that is, they can go to court 3. Alternatively, they can resolve their
disputes before the court, through conciliation methods - mediation, arbitration, international
commercial arbitration - which are currently among the methods of alternative dispute resolution (ADR)
and are effectively used in foreign countries 4.

Alternative dispute resolution refers to ways and means of resolving disputes outside the state's judicial
system. There is no single classification of NMH methods, below are some of their types.

Alternative conflict resolution methods have developed under the influence of historical, socio-
economic and political factors of each society. Resolving disputes by referring to a third party (impartial)
goes back to the ancient history of many societies in the world.

The characteristics of alternative dispute resolution methods are the ability of the parties to choose
another third party to resolve the dispute, the flexibility of the procedures, that is, the disputing parties
can choose and change one or another procedure, the possibility of customization. Making NMH meals
informal, the dispute resolution person offering tea or coffee to the parties can add an informal flavor
to the meal and foster a spirit of cooperation between the disputing parties. Sometimes a dispute can
be resolved quickly by one party apologizing to the other during the Alternative Dispute Resolution
process. In this process, the skill of the person chosen to resolve the dispute is of great importance.
Today, in our country, mediation and arbitration of alternative dispute resolution are widely used.

Mediation is the resolution of a dispute by referring the parties to an impartial. However, he does not
have the right to advise impartial parties and make a decision on the dispute. It only directs the parties
to resolve the dispute themselves. Mediation in this form is the essence of mediation recognized in

1 O‘zbekiston Respublikasi Prezidentining ‘“Nizolarni mugqobil hal etishning mexanizmlarini yanada takomillashtirish chora —
tadbirlari to" g risida ” qarori, 17.06.2020 yildagi PQ-4754-son

2 Xakberdiev A. A. ARBITRATION COURT: SOME ISSUES OF LAW PROTECTION //World Bulletin of Management and
Law. —2021. - T. 4. — C. 9-12.

3 KHAKBERDIEV A. HISTORY AND LEGAL CHARACTERISTICS OF THE ARBITRAL TRIBUNAL //International Journal
of Early Childhood. — 2022. — T. 14. — Ne. 02. — C. 2080-2090.

4 1.M.Salimova "Alternative methods of conflict resolution " training manual Page 5-6.

30| Page



NOVATEUR PUBLICATIONS

JournalNX- A Multidisciplinary Peer Reviewed Journal
ISSN No: 2581 - 4230

VOLUME 8, ISSUE 12, Dec. -2022

foreign literature >. The purpose of mediation is to help the parties to the dispute to resolve their
differences independently, to satisfy their mutual demands and to reach an agreement that is beneficial
for both parties.

The effectiveness of such conflict resolution is achieved by opening the capacity for cooperation and
communication at the expense of future-oriented goal-directed actions of the disputing parties, which
helps the disputing parties to save time, money and emotional resources. Therefore, a number of
reforms related to the development of the field of mediation are being implemented in Uzbekistan. In
particular, the adoption of the law No. ORQ-482 on mediation in the Republic of Uzbekistan on July 3,
2018 was the first step in this regard . According to this law, mediation is carried out on the basis of the
principles of confidentiality, discretion, cooperation and equal rights of the parties, independence and
impartiality of the mediator. Mediation has several advantages.

First of all, the main difference between the mediation process and the judicial form of protection of
rights in state courts is that the mediator does not make any decisions on the essence of the dispute °.
All decisions in mediation are made only by mutual consent of the parties. Disputes are resolved in court
by judges issuing decisions that are binding on the parties and can be enforced in a mandatory manner.
Secondly, due to the large number of cases in the courts and the fact that the consideration of cases lasts
for months, resolving disputes through mediation leads to saving time, often disputes over the same
case continue to the second and third instance, the losing party appeals against the court documents.
does. Due to the fact that the costs of obtaining legal aid are inextricably linked to the duration of
litigation, the speedy resolution of disputes means that mediation is cost-effective.

Thirdly, mediation is considered a variable process, the parties can arrange the process of dispute
consideration according to their wishes, free conditions are created for them to discuss the problem. At
the same time, the mediator himself helps the parties to find a way to resolve the dispute. In contrast to
the publicity, transparency and openness of court proceedings, the mediation process is characterized
by confidentiality. All information received from the parties "does not go outside the wall" and all
records of the mediator must be destroyed after the termination of the mediator's activity.

Fifthly, court decisions do not always lead to the desired outcome of the parties (at least one party
remains dissatisfied with the outcome of the case), and this situation leads to not only voluntary refusal
of execution of court decisions, but also mandatory obstruction of execution of court decisions in the
future. During the mediation, all decisions are made by mutual agreement of the parties, and both
parties undertake to voluntarily implement the decisions made jointly by them.

Sixth, one of the undeniable advantages of mediation is maintaining a good, friendly relationship
between the parties. Mediation is especially effective in solving problems related to the division of
property, resolving disputes between spouses, parents and children, and resolving labor disputes.

Not only the desire and will of the parties to overcome the disagreement, but also the ability and
experience of the” mediator is important. Society's demand for mediation led to the fact that 30 years
ago, a new profession - mediator's profession - began to be formed in the world. The activities of

5 Stefanik L., Khakberdiev A., Davronov D. CLASSIFICATION AND TYPES OF ARBITRATION COURTS //N orwegian Journal
of Development of the International Science. — 2022. — Ne. 79-2. — C. 19-25.
6 https://www.norma.uz/oz/bizning_sharhlar/nizolarni_hal_qilishen_yangi_usullari_mediaciya

l Foziljon Otaxonov, Savdo-sanoat palatasi huzuridagi Xalqgaro tijorat arbitraj sudi raisi V.M.Lomonosov nomidagi MDUning
Toshkentdagi filiali dotsenti, yu.f.n. “ Nizolarni hal qilishning yangi usullari —-Mediatsiya” 28.12.2016
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mediators are aimed at helping to solve 8the problems, disagreements and conflicts that have arisen.
The mediator does not examine the evidence and does not evaluate the legality of the parties' demands,
his main task is to ensure mutual understanding between the parties, to determine and help to
implement the possibility of solving the problem under conditions acceptable to all participants. The
mediator does everything possible so that the situation and the feelings, interests, wishes and demands

of the parties behind it are first stated, then heard, and finally understood by all participants. Only then,
with the active participation of the mediator, the arguments will be re- examined and a joint decision,
thatis, a solution to the dispute acceptable to all parties, will be worked out. This process not only allows
you to overcome the conflict and the resulting negative emotions, but also helps to reach new
agreements based on trust in the future.

At this point, the question arises, why is the method of resolving disputes with the help of mediation
not widely used today, despite the fact that the Mediation Institute is useful and economical for the
conflicting parties? Of course, there are many reasons for this.

Mediation Institute came to us. Many still do not know what mediation is. Citizens prefer to protect their
rights °through the courts. Courts are a reliable means of protecting rights, but in today's modern world,
it is more effective to use an easy, fast and cheap method of disputes. Today, we can know that the
population of Uzbekistan has exceeded 35 million, and the legal literacy of the population has also
increased. Of course, this causes an increase in the number of appeals to the courts, as a result of which
the term of consideration of court cases is extended. The length of time it takes for the court to consider
the case is not only a problem in Uzbekistan. Especially10 in Italy, it takes an average of 3 years to
process a case in the lower courts. If the court decision is appealed, this period will be extended to 10
years. In the UK, 73% of litigants complain that the English court system is outdated and inefficient. It
takes at least 161 weeks for the courts in the City of London, and 195 weeks for the courts outside the
city. In European countries, even the court itself turns to mediation, because it is considered easier and
faster to make all decision in mediation. In European countries, divorce issues are more often resolved
in mediation, and in addition to property cases, family issues, it helps to limit the issue to the parties
and not bring it to the public and reach a solution to keep the peace. Therefore, the development of the
field of mediation is very useful for the state judicial bodies, that is, it leads to a decrease in the pressure
on the courts. That is why everyone can access and see the information about the mediation institute in
the field of mediation in law enforcement agencies, local state authorities, regional, district, and city
judicial bodies. Hanging in places, law enforcement agencies, in local government bodies, Regional,
district, city judges offer mediation support to the petitioner, will stimulate the development of the
mediation field12.

Problem in the field of mediation is not only that this law has just been adopted and most people do not
yet know about the field of mediation. The Law on Mediation itself has several gaps and shortcomings?3.

8 XakOepaue A. A. HU3OJIAPHU MYKOBWJI TAPTUBJIA XAJI KWJINIIAA XAKAMJIMK BA APBUTPAX CYJIMHUHI
VPHU BA YJIAPHUHI TYPJIAPH //)KYPHAJI [TIPABOBBIX MCCHE,[LOBAHMFI. —2022. - T.7.—Ne. 4,

9 Hakberdiev A. A. CHALLENGES OF ARBITRATION IN REFORMING CIVIL AND ECONOMIC PROCEDURAL
PROCESSES //Archive of Conferences. — 2021. — C. 159-162.

10 https://civilmediation.org/for-mediators/membership/

11 +PhD Candidate, The University of Newcastle. Author contact: Alysoun.Boyle@uon.edu.au.

12Yu P., Khakberdiev A. ABOUT PSYCHOLOGICAL FEATURES CONDUCTING AN INTERROGATION //Norwegian
Journal of Development of the International Science. — 2021. — no. 60-3. - S. _ 6-9.

13 XAKBEPJIMEB A. A. O6 uHCLIEHHPOBKE MOIIEHHHYECTBa B cepe crpaxosanus /IIpaBo u mpaBocyaue B COBPEMEHHOM MHPE:

aKTyaJIbHBIC ITPOOJIEMBI YTOJOBHOTO, YTOJOBHO MPOIECCYaIbHOTO, MEKIYHAPOIHOTO U dKoJoruueckoro mpasa. — 2020, — C. 311-
315.
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In particular, the mediation agreement is mandatory for the parties, and its implementation is voluntary.
Whether or not the mediation agreement can be used as evidence in court is a gap in the law, that is, if
the mediation requirements are not met, the judge will make a decision based on the mediation
agreement if the plaintiff adds a mediation agreement to his claim. The judge, who has nothing to do in
the legislation, can take into account this mediation agreement only on the basis of his confidence.

The decision of the President of June 17, 2020 "On measures to further improve the mechanisms of
alternative dispute resolution” to create a unified system of pre-trial dispute resolution, to
fundamentally increase the role of mediation, arbitration courts and international arbitrations, to
increase the trust of citizens and entrepreneurs it serves as an important legal basis for becoming
award-winning institutions!4.

The arbitration court is a non-governmental body that resolves disputes arising from civil legal
relations, including economic disputes between business entities!>. The arbitration court resolves
disputes based on the laws and regulations of the Republic of Uzbekistan. Arbitration is one of the most
effective ways to resolve disputes. Currently, its legal basis has been created.

From the date of entry into force of the law "On Arbitration Courts" in our country, the activity of
arbitration courts along with the state (economic, civil) court has been established, and a new important
stage of judicial reforms has begun.

Arbitration courts are not a judicial structure of the state court system, but parallel to it and based on
the voluntary agreement of the participants and private-legal relationsé. Arbitral tribunals are not legal
entities. The uniqueness and uniqueness of the arbitration court is that its decisions are supported by
the power and authority of the state by issuing writs of execution to the arbitration court by the state
courts that grant the judicial official powers. As a difference between the independent arbitration courts
and the courts of the state system, first of all it is necessary to emphasize the freedom of the participants
in the arbitration court to choose procedural and material law norms.

Arbitration courts ensure the independence, honesty, neutrality and high professional competence of
the court!’. Not only lawyers, but also highly qualified experts from various branches of the economy
can be arbitrators. They are not appointed, but are chosen by the parties at their discretion.

The arbitral tribunal ensures the speed and impartiality of the proceedings, while at the same time
guaranteeing the strict confidentiality of commercial secrets. Almost all legislation on arbitration courts
stipulates that the parties can agree on the place of trial (arbitration) at their own will. This means that
a mobile session® of the permanent arbitration court may be held for the parties .

The essence of arbitration is that the parties have the right to freely choose the judge who will hear
their case. The difference between the arbitration court and the state courts is that the case is
considered within a month. The arbitration fee paid by the client is usually set at half of the fee paid to
state courts.

Both parties come to arbitration to resolve contractual disputes. They enter into an arbitration
agreement to have the case heard by an arbitral tribunal. If one of the two parties does not sign this

14 https://www.norma.uz/oz/bizning_sharhlar/hakamlik_sudlari_imkoniyatlardin_kengrog_ydalanish_zim

15 Xax6epmues A. A. [lonATHE KPUMHHAILHON MHCIIEHHPOBKH, €r0 SJIEMEHTHI, METOIB OOHAPYKEHHUS U paccieqoBaHus //review
of law sciences. — 2020. — No. 1. — C. 167-174.

16 Abdusaidovich H. A., Bakhodirovna K. A. An analysis of investigation related to the ethicalities of robberies, thefts on motors
vehicles in Uzbekistann //Asian Journal of Multidimensional Research (AJMR). — 2020. — T. 9. — Ne. 4. — C. 265-271.

17 Xax6epmues A. A. O6 uHCLEHUpPOBKE B c)epe CTPaxOBaHMsS //TEOPETHYECKHE aCTEKThI FOPUCIIPYIEHIMH M BOMPOCHI
npaBonpumenenus. — 2020. — C. 46-51.

18 Abdumurad K. Ensuring Confidentiality in the Detection and Investigation of the Crimes of Money Laundering //Rechtsidee. —
2019. - T.5. — Ne. 2. — C. 10.21070/jihr. 2019.5. 65-10.21070/jihr. 2019.5. 65.
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agreement, the arbitration court will not hear the case. The judge starts the case only after the parties
have reached an arbitration agreement. If the client wants the case to be heard in a place suggested by
him instead of in the courthouse, the court will take this into account. However, if the other party does
not agree to this, the court will reject it and consider the case in the courthouse. The decision will be
based on the wishes of the parties.

The main principles of arbitration courts' activity are given in Article 4 of the Law "On Arbitration
Courts". However, we can talk about other general principles of civil (economic) litigation also affecting
arbitration.

Arbitration is one of the important practical methods of supporting entrepreneurship. After all, its
principles fully meet business needs. The basis of the activity of the arbitration courts is the principle
of discretion and trustworthiness of the parties in applying to the body of their choice based on the
nature of the dispute.

According to Article 28 of the Law on Arbitration Courts, the arbitrator has no right to disclose the
information that has become known to him during the arbitration without the consent of the parties to
the arbitration or their legal successors. In addition, according to the above norm, the arbitrator cannot
be questioned as a witness about the information that became known to him during the arbitration
proceedings. This means that the law strengthens the institution of "testimonial immunity" in respect
of confidential information.

Based on foreign practice, 95% of all disputes were heard in arbitration courts in Singapore in 2019.
Only 5% of disputes were heard in state courts. The fact that the legal basis for regulating the activity
of arbitration courts has been established and is being consistently improved in our country is of great
importance in guaranteeing the right of citizens and legal entities to freely apply to the courts. If we pay
attention to the numbers, in 2020, a total of 1,454 cases were heard in the arbitration court. We can say
that it is little. Because the pandemic, along with many other areas, did not affect the work of the
arbitration court.

The arbitration court and civil courts are reflected in the following:

- not only criminal cases, but also civil cases are considered and decided by the arbitration court. (local
courts hear only legal entity disputes, while civil courts hear only citizen disputes);

- cases are resolved quickly in the arbitration court;

- the main goal is directed to the agreement of the parties and cooperation between the parties is
maintained;

- confidentiality of arbitration proceedings is guaranteed by law;

- the parties are not subject to criminal and administrative liability;

- the decision of the arbitration court comes into force from the day of adoption;

- local courts and courts of civil cases do not have the right to examine the circumstances determined
by the arbitration court or to reconsider the content of the decision of the arbitration court;

- the amount of the fee of arbitration courts does not exceed half of the state duty that must be paid
when it is considered in the court or the court on civil cases;

- in the event that the decision of the arbitration court is not implemented theoretically, it is guaranteed
by the Law to be enforced in the appropriate manner.

In conclusion, we can know that mediation and arbitration courts are very effective in alternative
dispute resolution. For this reason, further improvement of this field, correction of gaps and
shortcomings in the legislation, implementation of measures for the development of these fields remain
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a necessary condition for building a legal democratic state and protecting the rights and freedoms of

citizens.
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